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“The Constitution 

empowers the 

Federal 

Government to 

enact laws in 

relation to stamp 

duties, taxation of 

income/profits 

and capital gains 

only.”

Introduc�on

Highlights of the Case

The suit ins�tuted by AG Rivers was 

for a declara�on that FIRS had no 

cons�tu�onal authority to enforce 

and administer taxes not expressly 

s�pulated under Items 58 and 59 of 

Part I of the Second Schedule to the 

1999 Cons�tu�on. The said Items 

58 and 59 provide for 'Stamp 

The Federal High Court of Nigeria, 

si�ng at Port-Harcourt in Rivers 

State (“the Court”) has recently 

delivered a judgment in case 

FHC/PH/CS/149/2020, between 

the A�orney General of Rivers 

State (“AG Rivers”) and Federal 

Inland Revenue Service (“FIRS”). 

Furthermore, AG Rivers averred 

that the power of delega�on 

c o n f e r r e d  o n  t h e  F e d e r a l 

Government under Item 7 of Part II 

of the Second Schedule to the 1999 

C o n s � t u � o n  ( C o n c u r r e n t 

Legisla�ve List)  can only be 

Du�es' and 'Taxa�on of incomes, 

p r o fi t s  a n d  c a p i t a l  g a i n s ' , 

respec�vely. By implica�on, AG 

Rivers sought a declara�on that 

FIRS' administra�on of VAT or 

consump�on tax of any kind, 

educa�on tax and any other forms 

of levies, not expressly provided for 

under the Exclusive Legisla�ve List, 

is inconsistent with cons�tu�onal 

provisions, and thus null, void and 

ultra vires.

exercised by assigning the duty to 

a n  a u t h o r i t y  o f  t h e  S t a t e 

Government and not any other 

person.

On the other hand, FIRS held that 

the Na�onal Assembly, on behalf of 

the Federal Government, has 

ex p a n s i ve  p o we rs  to  e n a c t 

legisla�ons to cover all taxes and 

that the Cons�tu�on must be 

interpreted holis�cally in a manner 

that promotes its inten�ons. It also 

emphasized that with the present 

administra�on of VAT, the Federal 

Government is allocated only 15% 

of the total VAT amount generated 

na�onwide, while states are 

allocated the largest share, and 

urged the Court to dismiss the suit.. 
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§ Tax laws must be construed strictly, with no room 

for presump�on or intendment, and therefore 

the specific men�on of some types of taxes 

under the Exclusive Legisla�ve List, is deemed to 

exclude other types of taxes not expressly 

men�oned therein. 

§ The Cons�tu�on empowers the Federal 

Government to enact laws in rela�on to stamp 

du�es, taxa�on of income/profits and capital 

gains only.

§ The Federal Government has no cons�tu�onal 

authority to impose and collect VAT or any other 

sales tax, Withholding Tax, Educa�on Tax and 

others not specifically s�pulated.

The Court’s Decision

The Court, upon considera�on of both par�es' 

arguments held as follows:

§ That the provisions of the Cons�tu�on must be 

interpreted literally as the words are plain and 

unambiguous.

§ The Na�onal Assembly may only delegate the 

powers to administer or collect taxes to the State 

government, failure of which will render such 

delega�on null and void.

§ The Taxes and Levies (Approved Collec�on List) 

Act is uncons�tu�onal, and any tax or levy 

provided for therein is void, except same is 

provided for by the Cons�tu�on or any other law 

made by a competent legislature.
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NASS PASSED THE 

PETROLEUM INDUSTRY 

BILL AFTER THIRTEEN 

YEARS OF WAITING

This judgment has vested the right to collect VAT 

and other taxes not listed in the Exclusive 

Legisla�ve List on the agents of States, as 

opposed to agents of the Federal Government. 

The implica�on of the judgment except if 

overturned by a higher court, is that, a State 

would have authority to collect VAT revenue in 

respect of transac�ons carried out in that 

par�cular State.

However, while Rivers State may have ins�tuted 

this suit with an expecta�on of a posi�ve impact 

on its tax revenue, other less viable States 

would be nega�vely affected, if this judgement 

is upheld. This is in view of the fact that only a 

few states in the country, such as Lagos and 

Kano, contribute substan�ally to the overall VAT 

revenue.

We acknowledge that FIRS has already filed an 

appeal against this judgment, and also note the 

administra�ve constric�ons that will hinder the 

implementa�on of the judgement.  One of such 

is the recoverability of input VAT incurred in 

inter-state transac�ons, under a decentralized 

VAT administra�on, amongst other issues. 

Moreover, this decision tends to open the 

floodgates of demands from the different 

Internal Revenue Services of the States in 

respect of VAT and other taxes not indicated in 

the Exclusive Legisla�ve List.

The current administra�on of VAT in Nigeria is 

such that, while the Federal Government 

collects from taxpayers, the total VAT pool is 

distributed amongst the three (3) �ers of 

government, viz Federal, State and Local 

G o v e r n m e n t s  a t  1 5 % ,  5 0 %  a n d  3 5 % 

respec�vely.

 

 

While FIRS has appealed the Court's decision in 

this ma�er, it is our recommenda�on that the 

status quo be maintained and taxpayers should 

con�nue to charge and remit VAT to FIRS, in line 

w i t h  t h e  e x i s � n g  VAT  A c t  a n d  F I R S 

Establishment Act, pending the determina�on 

of the appeal.

Meanwhile, it will be recalled that the Supreme 

Court in AG Lagos v. Eko Hotels Ltd & Anor held 

that where a law made by the Federal 

Government has covered the field of a state law, 

the federal law prevails in the event of 

inconsistencies between both laws, thereby 

rendering the state law inopera�ve. Thus, for 

any state to a�empt enforcing the judgement in 

the instant case, it must first repeal exis�ng 

consump�on tax law(s), if any, in such state.
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